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arriving at a conclusion. The question is usually greatly em-
barrassed by contradictory evidence, which is always to be
expected in cases depending on the opinions of witnesses.

In this case we have carefully examined the testimony in the
record. We find it voluminous, doubtful in some respects, and
largely conflicting. When, however, taken all together, we
think it fails to sustain the decree. In the absence of all
knowledge of the manner of the witnesses in giving their testi-
mony, we feel some doubt as to where the true weight of evi-
dence really lies. In all such cases, it is eminently proper that
an issue should be formed and tried by a jury. Such a practice
has always been fully sanctioned, and we think it more satis-
factory, and better calculated to promote justice, and the
practice should be adopted by the court below in all cases
involving questions of insanity. The decree of the court below
is reversed and the cause remanded, with instructions to have
an issue formed, whether the grantor was insane at the time the
deed was executed, and to have the issue thus made submitted
to a jury and tried by them, and to proceed with the case to a

final hearing.
Decree reversed.

Tere ProprLe or THE StaTE OoF Irvivois, for the use

of Buria A. JENNINGS,
.

Cuarres H. JevNiNgs.

1. WiLLs —interpretation of —intention of testator conirols. The principle
is well established, that, in construing a will, the intention of the testator,
to be ascertained from its language, must govern.

9. BAME— construction of tn @ particular case. Where, by the terms of a
will, the testator directed the executor to sell all of his real estate, and, after
the payment of his debts, to divide the remainder of the proceeds of such sale
equally among his four children, and, in event any of them died, the deceased’s
portion to go to his child or children equally, — held, that the interests of the
geveral children did not vest until the real estate had been converted into
money as directed by the will; and that, one of them having died intestate
before such conversion, leaving issue, his portion should be paid over to his
administrator to be held in trust for his children.
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Statement of the case.

Arppar from the Circuit Court of Marion county; the Hon.
Siuas L. Bryax, Judge, presiding.

Tsrael Jennings, Sr., died, leaving a will, which, after declar-
ing some specific legacies, contained the following clauses:

“Tt is also my will, that my lands remaining undisposed of by
this will shall be sold by my executors, at public sale, after giv-
ing such notice as my executors shall think necessary, upon the
following terms, to wit: The purchaser paying one-fourth of
the purchase money at the time of sale, and the residue in three
equal installments of twelve, eighteen and twenty-four months;
the purchaser also giving bond and approved security and mort-
gage on the premises to secure the payment of the purchase
money. Said lands to be sold in such quantities and subdivi-
sions as my executors may think best for the interest of my
estate. The sale of my lands to take place as soon after my
death as convenient, except the said lands of which my said wife
is hereby possessed. * %% *

“It is further my will, that should there be anything re-
maining after paying my just debts, funeral expenses, bequests
and the necessary expenges of the settlement of my estate, that
the same may be equally divided between my following named
children, to wit: Charles W. Jennings, Zsrael Jennings, Mary
‘White and Richard Ann MeElwain, and in case of the death of
either or all of my last named children, then to be divided
among their children, the child or children of each one taking
their deceased parent’s portion among them. I do hereby con-
stitute and appoint Charles W. Jennings, Rufus McElwain of
Marion county, and John Watson of Mount Vernon, Illinois,
my true and lawful executors, to execute and carry into effect
this my last will and testament, fully and in all respects.”

Certain facts were agreed upon by the parties, as follows :

1. The testator died on the 7th of August, 1860,

2. Charles Jennings and Rufus P. McElwain qualified as exe-
cutors under the will; Israel Jennings, Jr., was the son of the
testator and one of his legal heirs and devisees in said will, and
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he died 19th of September, 1861, leaving Bulia Jennings, his
widow, with several children by a former wife, and several by
her; and further, that said Israel, Jr., died intestate.

3. The executors paid off the debts of Israel, Sr., and the
specified legacies that were to be paid in money. The execu-
tors under the will, afterward made sale of lands belonging to
the estate of Israel Jennings, Sr., on the 25th day of May, 1863,
for the sum of $3,451, and after payment of expenses, there was
subject to administrations to the devisees under the will the sum
of § to each of said devisees, to wit: Charles W., Tsrael,
Jr., R. N. McElwain and Mary White.

4. The said executors in September, 1865, paid over to the
administrator of Israel Jennings, Jr., to wit: The said Charles
H. Jennings, the sum of $345, which accrued from the sale of
the lands of said Israel, Sr., as aforesaid ; the administrator of
the estate of Israel Jennings, Jr., never accounted for that
money, which was paid to him from the executors of the will of
Israel, Sr., but claims that as this was paid to him from the sale
of the lands under the will of Israel Jennings, Sr., the same shall
be wholly paid to the heirs at law of Israel, Jr., and that no
part of it has been, or by law is, distributable to the widow of
the said Israel Jennings, Jr., to wit, the said Bulia Jennings.
It is further admitted that defendant, Charles H. Jennings, the
administrator of Israel Jennings, Jr., never reported as assets
the said sum of $354, and without so doing paid the whole
amount to the children of Israel, Jr., repelling the claims and
demands of said Bulia although she has often requested him to
pay the same. )

This suit was brought in the name of the people, for the yse
of the widow of Israel Jennings, Jr., the said Bulia, upon the
bond of the administrator of her husband, and it was agreed the
question for decision was, whether the said Bulia was entitled to
ghare in the distribution of the money arising from the sale of
the lands of Israel Jennings, Sr., under his will.

The court below found the issue for the defendant, and ren-
dered judgment against the plaintiffs for costs.

The plaintiffs bring the cause to this court by appeal.
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Opinion of the Court. Syllabus.

Mr. H. K. 8. O’MzsLvENy, for the appellant.
Mr. M. ScusrrrEg, for the appellee.

Myr. Cmer Jusrice Bresse delivered the opinion of the
Court:

The well established principle in the construction of willsis,
that the intention of the testator, to be gathered from the
words of the will, must prevail. This is a settled canon of
interpretation. We are satisfled no present interest passed to
Israel Jennings, Jr., as the land was not converted into money
until after his death, and by the express terms of the will, in
case of the death of any one of testator’s children, his share
was to go to such children as he might leave. Marsh v. Wheeler,
2 Edw. Ch. 156 ; 1 Jarman on Wills, 760 (side paging).

The court decided correctly in adjudging that the amount
paid over to the administrator of Israel Jennings, Jr., by the
executors, was properly paid to him, and that he holds the same
as trustee for the heirs at law of said Israel, Jr., according to the
agreement of the parties. The decision of this court being
against the plaintiff, the suit is dismissed at her costs.

Suzt desmassed.

Daniegr. L. Gorp, Administrator, etec., et al.,
.
Tromas BArLey.

1. CIANCERY —where there are laches tn not defending at low. Where it
appears that a full and complete defense might have been interposed at law,
a court of equity will not relieve.

2. SAME. 8o, when a judgment is obtained against an administrator, equity
will not interfere to relieve against it at the suit of an heir of the deceased, it
appearing by the bill, that the grounds upon which impeachment of the judg-
ment was sought constituted a good defense, and might have been interposed
in the suit at law, and no fraud or collusion in obtaining it was alleged against
the administrator.

8. ADMINISTRATOR —judgment against binds the personal estate. In such
case, in the absence of fraud, the judgment binds the personal estate.

l

44 491
30a 122
44 401
134 200
44 491

93a 3574
l-_—-

| 44 491

44 491
190 <579

le01 2129




